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No. 13,254

United States Court of Appeals

For the Ninth Circuit

Henri F. Dale and Aribert LuVern
Dale,

Appellants,

vs.

Leo Preg,

Appellee.

BRIEF OF APPELLEE.

STATEMENT RESPECTING JURISDICTION.

This is an action in equity filed by Leo Preg, ap-

pellee, in the District Court for the District of Alaska,

Fourth Division, seeking to secure reconveyance from

the appellants of a building and parcel of land in the

City of Fairbanks, Alaska. (Transcript, herein desig-

nated "TR", pp. 3-10.) The cause was heard upon

appellee's motion for summary judgment pursuant

to Rule 56 of the Federal Rules of Civil Procedure

(TR 29) supported by affidavits (TR 30-49) on the

complaint (TR 3), the amended answer of appellants

(TR 14), and other pleadings and proceedings (TR
10-29, 60-61, 65-78), and counter affidavits. (TR 49-



60.) A final judgment and decree was entered in

favor of the appellee (TR 61-64), from which this

appeal is taken by appellants. (TR 64.)

STATEMENT OF CASE.

The appellee does not feel that the statement of

facts presented in appellants' brief is complete; nor

is there any basis whatsoever in the record or other-

wise for their unsupported statement that this ap-

pellee was removed from Fairbanks to Chicago by

his niece, and placed in a Salvation Army Home
against his will and consent.

Appellee had sold and conveyed the property in

question early in 1950 to a third party named Hill.

Subsequently, having learned that Hill had borrowed

money from a bank to cover the purchase price and

was paying interest at 8%, appellee proposed to him

that he deed the property back upon return of the

money, and enter into a conditional sales contract

with appellee for the purchase thereof on monthly

installments, so that appellee could secure such inter-

est payments. This was done in the summer of 1950.

(TR 18.)

On November 10, 1950, while appellee was ill and

confined to a hospital in Fairbanks (TR 18), the ap-

pellants prevailed upon him to convey the premises

in question to them by a warranty deed. In consid-

eration of said conveyance and warranty deed the ap-

pellants simultaneously executed an installment note



in the sum of $30,000.00 representing the total pur-

ported purchase price, payable in installments of not

less than $300.00 a month plus interest at 6% per

annum, beginning December 15, 1950, and on the 15th

day of each month thereafter until said note was paid

in full, and a mortgage on the premises in question

securing payment of this note. (TR 3, 14, 66-72.)

They likewise executed an agreement at the same time

whereby they promised appellee that any time within

two years from the date of said agreement "they

will reconvey to" him said premises, and he would

thereupon satisfy the mortgage and return to them

all sums received thereunder except $150.00 per month

" which shall be considered as rental" for the premises

up to the time of the reconveyance thereof. This agree-

ment was prepared only for the signature of the ap-

pellants, was only signed by them, and was subscribed

in the presence of their present attorney of record,

Warren A. Taylor, and sworn to before him as a

notary public, and apparently prepared by him. (TR

4, 6-7, 14.)

Appellee executed said warranty deed and accepted

said note, mortgage and agreement upon representa-

tions and solicitations of the appellants. (TR 18.)

Thereafter, within three days, being informed as to

what occurred and realizing that he was bound under

his contract to convey the property to Hill, he made

a written demand on November 13, 1950 for recon-

veyance of said premises pursuant to said agreement.

(TR 4, 7-10, 14.) The appellants refused to comply



with this request, so appellee authorized institution

of this action. (TR 18.)

This suit was commenced with the filing of a veri-

fied complaint on January 23, 1951. (TR 3-10.) The

appellants moved to dismiss this cause for the reason

that the complaint failed to state facts sufficient to

constitute a cause of action. (TR 65.) The motion

was overruled. (TR 65.)

The appellants then filed an answer admitting all

allegations of the complaint except the fifth para-

graph thereof concerning appellee's willingness to

satisfy the mortgage and return payments thereunder.

They alleged as an affirmative defense : That appellee

signed a letter addressed to the Clerk of the District

Court advising that he desired the action to be dis-

missed, and on the same day signed a letter addressed

to Chas. J. Clasby, his attorney, authorizing him to

dismiss said action; and that these letters were

" forwarded" to Warren A. Taylor, attorney for ap-

pellants, and he mailed the letter addressed to Chas.

J. Clasby, and filed with the clerk of the lower Court

the letter addressed to said clerk. (TR 10-13.)

Appellee moved to strike said affirmative defense

on the ground that matters therein stated did not con-

stitute a defense to the cause of action (TR 17), and

the motion was granted. (TR 27.)

Appellants thereupon moved for a rehearing on said

motion (TR 28), supported this time by affidavits

of the appellant Mrs. Dale filed May 5, 1951 (TR



25-27), and of Edward W. Parlee, an attorney in

Chicago, filed April 23, 1951. (TR 21-23.)

In substance it was stated in these affidavits, as

follows: Early on March 11, 1951, Mrs. Dale was

passing through Chicago, and being a close friend

of appellee she went to see him in company with said

Parlee at the hospital where he was a patient. Ap-

pellee was glad to see her. She told him about this

suit, and that the complaint was signed by Clasby,

who was really working for Hill, who wanted to ob-

tain the property. He said in reply to her questions

:

That he did not wish to take this property from her,

that he did not want the Hills to get the property,

and that he wished to dismiss this action. She then

exhibited a letter directed to the Clerk of the Dis-

trict Court expressing a desire to dismiss this case,

read it to appellee and asked him if he would sign

it, and he did sign it; and also exhibited a letter

addressed to Clasby, his attorney, directing dismissal

of this action, read the same and he signed it. He
said, however, "that he did not wish to sign any

papers whereby he would lose the property". (TR
22.) Near the end of the visit appellee's niece came

into the room, and accused Mrs. Dale of trying to

get the property from him without paying for it

and of tricking him. The letters signed by appellee

were read to her. Mrs. Dale told her also that " pay-

ments of rental on the property had been made, and

that at Mr. Preg's request that these rental payments

were being made to Mr. Preg's bank in Fairbanks



since he lefl there". (TB 23.) The niece said thai

appellee was not mentally Bound, but be appeared

aware of his surroundings and listened closely to all

conversations.

Appellee had filed his counter-affidavit on April 18,

L951 (TB L7-19), in which he recognized the filing

of this cause; explained the sale of the property to

Hill, and the solicitations o\' the appellants resulting

in the warranty deed, mortgage, and agreement above

mentioned; and declared that he authorized this ac-

tion. He further stated; That while he was still ill

and confined to the Catherine Booth Hospital of the

Salvation Army in Chicago, Mr. and Mrs. Dale ap-

peared at the hospital and induced him to sign a state-

ment dated March 11, L951, addressed to the Clerk

of the District Court expressing a desire to dismiss

this suit, and a letter addressed to Clasby authorizing

him to dismiss said suit: that these documents were

signed while appellee was too ill to fully understand

their implication; that he did not wisli the suit dis-

missed, but wished the same to be prosecuted vigor-

ously in order that title to the property would be

established in him subject only to the conditional sales

contract to Hill; and he again authorized Clasby to

act as his attorney in this cause and represent him

as fully as though said documents of March 11, 1951,

had never been executed.

After a hearing and argument on said motion it

was denied. (TR 29.)

Appellants then tiled an amended answer admitting

all allegations o\' the complaint, except: They denied



that they agreed to reconvey said property on demand

in said agreement to reconvey as alleged in paragraph

II of the complaint, execution of which agreement

they admitted ; they denied that their refusal and fail-

ure to reconvey the property was in disregard of said

agreement ; and denied paragraph V of the complaint

concerning appellee's willingness to satisfy the mort-

gage and return payments thereunder. (TR 14.)

As a first affirmative defense the appellants alleged

that the complaint failed to state a claim upon which

relief could be granted. As a second affirmative de-

fense they alleged : That it was the purpose and intent

of the parties in executing said reconveyance agree-

ment to confer on appellants a power or privilege

to reconvey to appellee the premises in question, but

said agreement did not confer on appellee, and it was

not the intent and purpose to confer on appellee, any

power or privilege to demand and effect a reconvey-

ance of said premises within two years from the date

thereof ; that such purpose and intent is not contrary

to the terms of said agreement but is consistent and

manifest on the face thereof; and that appellee's de-

mand for reconveyance was a legal nullity, since such

demand was contrary to said agreement and the intent

and purpose thereof. (TR 15-16.)

Appellee on November 29, 1951, by Clasby as his

attorney-in-fact and one of the attorneys of record in

this cause, tendered in writing a written satisfaction

of the mortgage hereinbefore mentioned, and prof-

fered the original mortgage and note, demanded a

reconveyance of said premises, and supported said
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tender with a copy of a special power of attorney

authorizing Clasby to satisfy said mortgage and re-

turned the note and mortgage. (TR 66-72.)

On the same day a written demand was made by

appellee for payment of rental in the sum of $150.00

per month beginning November 10, 1950, and that

said premises be vacated, and possession thereof re-

turned; and appellants' tenancy was terminated. (TR
42-43.)

On the same day appellee then moved to strike said

second affirmative defense (TR 60), and for summary

judgment pursuant to Rule 56 of the Federal Rules

of Civil Procedure (TR 29), supported by affidavits.

It appears from appellee's supporting affidavits,

among other things: That he executed on October 2,

1951, a power of attorney to Clasby (TR 33-34),

authorizing satisfaction of the mortgage and cancella-

tion and delivery of the note secured thereby; that

no payments had been made to appellee by appellants,

or to any person designated or authorized to receive

such payments under the mortgage and the note

secured thereby, or under the terms of the agreement

hereinabove mentioned (TR 31-32) ; that the two

banks in Fairbanks advised appellee's attorneys that

no such payments had been made by appellants for

the account of the appellee (TR 44-48) ; that a de-

mand for reconveyance of the premises involved in

this cause was made in writing by appellee, dated

November 13, 1950, and served by the United States

Marshal; that a written tender of satisfaction of the

mortgage, and cancellation and return of the note and



mortgage securing the same was made on November

29, 1951 ; and that a demand for payment of rent was

likewise made in writing upon the appellants and

their attorney. (TR 32-33, 35-43.)

It appears further from the supporting affidavits

and counter affidavits: Appellee maintained an ac-

count at the First National Bank of Fairbanks in

which on January 23, 1951 (the same day on which

the complaint was filed in the lower Court) there

was deposited $450.00 by Myrtle Wallace and $445.00

by Myrtle I. Matheney on July 26, 1951 (TR 45, 53),

without notice or authorization by the appellee. (TR
31-32, 45-46.) Myrtle I. Matheney and Myrtle Wal-

lace were one and the same person. She was em-

ployed by Warren A. Taylor as a legal secretary, and

made these deposits at the request of Warren A.

Taylor, attorney for the appellant. (TR 58-59.) Ap-

pellee also had an account at the Bank of Fairbanks

in which was deposited on July 16, 1951, the aggre-

gate sum of $896.00, and on August 31, 1951, the

aggregate of $900.00, by Warren A. Taylor, without

notice to or authorization by the appellee. (TR
47-48, 50-52, 56.) These deposits were purportedly

payments under said mortgage, due December, 1950,

and January, February, March, April and May, 1951.

Appellants admit that no further payments have been

made under the mortgage, and state that at the time

of the execution thereof this appellee advised them

that payments could be made at either of said banks

for his accounts. (TR 56-57.)
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On December 14, 1951 at the opening of the hearing

on appellee's motion to strike the second affirmative

defense in appellants' amended answer and for a sum-

mary judgment, the lower court was informed that

at the time the written tender was made of the sat-

isfaction of the mortgage, and demand for rents,

inquiry on behalf of the appellee had disclosed no

payments from the appellants. (TR 74, 31-32, 44-45,

47.) After such inquiry the counter affidavits of ap-

pellants were filed and referred to the payments here-

inabove mentioned aggregating $2,691.00. These were

verified and a tender was made in court to the appel-

lants of $591.00 representing the difference between

the said sum of $2,691.00 paid by appellants and the

sum of $2,100.00 due for rental under their agree-

ment to reconvey, from November 10, 1950 to Decem-

ber 10, 1951, being 14 months at $150.00. (TR 75.)

The check representing tender was deposited with the

Court (TR 77-78), and is now in the hands of the

Clerk of the District Court, together with the satis-

faction of the mortgage. (TR 70-72.)

The court considered appellee's motion to strike

the affirmative defense from the amended answer,

and motion for summary judgment upon the com-

plaint, the amended answer thereto, the affidavits

filed on behalf of appellee in support of the motion

for summary judgment and the opposing affidavits

filed on behalf of the appellants and upon the other

pleadings, sworn statements, affidavits, and other

documents filed in this cause, and entered an order

granting said motion to strike said second affirmative
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defense and motion for summary judgment (TR 61) ;

and on December 17, 1951 entered a final judgment

and decree directing the appellants to reconvey the

premises in question by warranty deed to the appellee.

(TR 61-64.)

QUESTIONS INVOLVED.

I. Did appellants have a good affirmative defense

in their original answer, based on the purported di-

rection of the appellee to dismiss the suit and the

consequent lack of authority on the part of appellee's

attorney to proceed with said suit? (This question

arises under appellants' first and second specifications

of error.)

II. Did appellants have a good second affirmative

defense in their amended answer, predicated upon

interpretation, or construction, or determination of

the legal effect of the agreement to reconvey without

alleging mistake, fraud or accident? (Appellants'

third specification of error.)

III. Was there a " genuine dispute as to certain

facts" on material issues preventing the entry of a

summary judgment pursuant to Rule 56 of the Fed-

eral Rules of Civil Procedure*? (Appellants' fourth

specification of error.)
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SUMMARY OF ARGUMENT.

I. Where a statute provides that the court may on motion of

either party require the attorney for the adverse party to produce

or prove the authority under which he appears, and until this is

done may stay all proceedings by him on behalf of the party for

whom he assumes to act, such statute provides the exclusive

method of testing the authority of the attorney to act.

1. Under provisions of Alaska statute a motion

must be used to challenge authority of appellee's at-

torney to act on his behalf.

Alaska Compiled Laws Annotated, 1949, 54-6-4;

Brite v. Atascosa County (Tex. Civ. App.

1923), 247 S.W. 878.

2. Even without statutory provision a motion was

recognized as the proper method of attacking an at-

torney's authority.

Bonnifield v. Thorp (Alaska, 1896), 71 F. 924,

appeal dismissed 1898, CCA. 9th, 83, F. 1022,

27 CCA. 686;

Chesapeake & 0. Ry. Co. v. Commonwealth

(1920), 225 S.W. 145, 189 Ky. 465;

0. G. Orr & Co. v. Fireman's Fund Ins. Co.

(1931), 253 N.Y.S. 2, 5, 141 Misc. 330;

3 Am. Jur. 787

;

5 Am. Jur. 309;

7 CJ.S. 884, Sec. 74.

3. An attorney's authority to appear and prose-

cute a suit cannot be challenged by an answer, be-

cause this is a matter of practice and is not an issue

in the action, or a defense to the merits of the case.

Institute of Educational Travel v. Binkerd, 153

N.Y.S. 427, 90 Misc. 325:
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Bonmfield v. Thorp (Alaska, 1896), 71 F. 924,

supra;

88 A.L.R. 57-58;

5 Am. Jur. 309.

II. The interpretation or construction of said agreement to

reconvey, or determination of its legal effect, is not a question of

fact but a question of law for the court to determine.

1. Said agreement is a unilateral agreement exe-

cuted only by the appellants, in consideration of the

warranty deed conveying said premises, delivered by

appellee.

17 CJ.S. 327, 449;

Rifle Potato Growers' Coop. Ass'n v. Smith,

240 P. 938, 27 Colo. 171;

Wagner v. Marcus, 136; A. 847, 848, 288 Pa. 579.

2. The intention of the parties to, and the meaning

of a contract are deduced from the language of the

contract, and where the terms are plain and unam-

biguous, the contract is conclusive, in absence of aver-

ment and proof of mistake, fraud or accident.

17 CJ.S. 695, 697;

Chicago Title & Trust Co. v. Fox Theatres Cor-

poration (1937, C.C.A., N.Y.), 91 F. (2d)

907;

Pacific Finance Corp. v. Ellinthorpe, 289 P.

1058, 1060, 134 Or. 601;

Moore v. Stevens Coal Co., 173 A. 661, 662, 315

Pa. 564.

3. The interpretation or construction of said writ-

ten agreement, or determination of the legal effect
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thereof, including determination of intention of the

parties thereto, is a question of law.

National Surety Corporation of N.Y. v. Ellison

(C.C.A., Minn., 1937), 88 F. (2d) 399;

McCabe v. Baltimore Trust Co. (Del., 1935),

180 A. 780;

Severin v. Robert S. Green, Inc. (1934), 170 A.

731, 733, 166 Md. 305;

Verdi v. Helper State Bank (1921), 196 P. 225,

228, 57 Utah 502, 15 A.L.R. 641;

Rowe v. United Commercial Travellers' Ass'n

(1919), 172 N.W. 454, 459, 186 Iowa 454, 4

A.L.R. 1235;

Cherokee Oil & Gas Co. v. Lucky Leaf Oil &
Gas Co. (1926), 242 P. 214, 116 Okla. 121, 45

A.L.R. 698.

III. There was no genuine dispute as to any facts on material

issues, precluding the entry of the summary judgment on the

pleadings pursuant to Rule 56 of the Federal Rules of Civil Pro-

cedure.

1. No genuine dispute is presented by appellants

on the facts bearing on material issues.

2. No issue of fact is raised by appellants' amended

answer, because denials therein applied only to legal

conclusions contained in the complaint, and affirma-

tive allegations therein raised only questions of law

pertaining to construction or interpretation of said

reconveyance agreement.

National Surety Corporation of N.Y. v. Ellison

(C.C.A., Minn., 1937), 88 F. (2d) 399, 401-

403.
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ARGUMENT.
I. WHERE A STATUTE PROVIDES THAT THE COURT MAY ON

MOTION OF EITHER PARTY REQUIRE THE ATTORNEY FOR
THE ADVERSE PARTY TO PRODUCE OR PROVE THE
AUTHORITY UNDER WHICH HE APPEARS, AND UNTIL THIS
IS DONE MAY STAY ALL PROCEEDINGS BY HIM ON BE-

HALF OF THE PARTY FOR WHOM HE ASSUMES TO ACT,

SUCH STATUTE PROVIDES THE EXCLUSIVE METHOD OF
TESTING THE AUTHORITY OF THE ATTORNEY TO ACT.

The first and second specifications of error made

by appellants in effect cover the same question, that

is, did the court err in sustaining plaintiff's motion

to strike the affirmative defense from appellants'

answer, and in denying also their motion for rehear-

ing thereon, because said affirmative defense was a

proper method of questioning the authority of the

appellee's attorney to proceed with the suit? The ap-

pellants fail to cite a single authority for their con-

tentions under these first two points. They assert

without any support whatsoever in the record that

appellee was taken from Fairbanks without his con-

sent and against his will. They ignore appellee's

counter affidavit (TR 17-19) authorizing continuance

of the suit, and explaining how Mrs. Dale procured

letters from appellee addressed to the Clerk of the

District Court and to Clasby directing dismissal of

the suit, when appellee did not understand their im-

plication due to illness.

1. Under the General Laws of the Territory of

Alaska the proper method for questioning the author-

ity of appellee's attorney to act on his behalf is by

a motion and a showing of reasonable grounds for
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such motion. (Alaska Compiled Laws Annotated,

1949, 54-6-4.) This is the exclusive means provided

by statute for testing such authority. (Brite v. Ata-

scosa County (Tex. Civ. App. 1923), 247 S.W. 878.)

2. Even without statutory provision a motion sup-

ported by oath showing, prima facie at least, the want

of authority is recognized as the proper method of

attacking an attorney's authority. (Bonnifield v.

Thorp (Alaska, 1896), 71 F. 924, appeal dismissed

1898, CCA. 9th, 83 F. 1022, 27 CCA. 686; Chesa-

peake & 0. By. Co. v. Commonwealth (1920), 225

S.W. 145, 189 Ky. 465 ; 0. G. Orr & Co. v. Fireman's

Fund Ins. Co. (1931), 253 N.Y.S. 2, 5, 141 Misc. 330,

rev. on other grounds 256 N.Y.S. 79, 239 App. Div.

1 ; 3 Am. Jur. 787 ; 5 Am. Jur. 309 ; 7 C.J.S. 884, sec.

74.)

In Bonnifield v. Thorp, supra, the District Court

in Alaska asserted as a general principle of practice

that an attorney appearing in court for a party is

presumed to have authority to do so. The burden of

proof rests upon him who denies the authority. In

that case default had been entered against the de-

fendant for failure to answer. The defendant had

filed a motion to vacate the default and submitted

affidavits in support thereof showing that the plain-

tiff, Bonnifield, had signed a stipulation to extend

time in which to answer, and that the attorneys for

all the plaintiffs, who acted on behalf of Bonnifield,

had no authority to take action on his behalf in se-

curing entry of such default. Counter affidavits were
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filed by plaintiffs' attorneys denying that they were

not Bonnifield's attorneys. The court held (p. 929)

that all acts necessary or incidental to the prosecution

of a case and which affect the remedy only, would be

performed by the attorney, and as long as such attor-

ney remains of record the court cannot recognize

anyone else as having the management of the case.

The court points out that if a person becomes dis-

satisfied with his attorney he may move the court for

leave to change attorneys. It disregarded the stipu-

lation signed by Bonnifield. An appeal to this circuit

was dismissed.

At pages 927-928 of its opinion the court stated:

"* * * The presumption of authority is not

overcome by affidavit of opposing counsel, chal-

lenging authority, if the attorney appearing pre-

sents counter affidavit, asserting authority. * * *"

"The practice is well settled that the authority

for an attorney to appear cannot be called into

question except by a motion directly for that

purpose, based upon affidavits, showing, in the

first instance, prima facie a want of authority;

and, upon the hearing, such want must be estab-

lished by clear and positive proof. The proceed-

ing may be by motion to vacate the appearance, to

dismiss the action, or for an order requiring au-

thority to be shown; and, in cases where the

validity of an order, judgment, or decree depends

on the jurisdiction of the court over the person

of a party, acquired solely by an appearance of

attorneys, the authority of such attorney may be

attacked upon a motion to vacate the order, judg-
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ment, or decree. In the absence of some such

proceeding, directly challenging the authority,

the court will not hear or inquire into the ques-

tion of the authority of the attorney for his ap-

pearance. * * *

" While, under the authorities just cited, this

question is not regularly presented, I have been

inclined to pass upon it for the purpose of

settling the future practice of this court; * * *>>

3. An attorney's authority to appear and prose-

cute a suit cannot be challenged by an answer, because

this is a matter of practice and is not an issue in the

action or a defense to the merits of the case. (Insti-

tute of Educational Travel v. Binkerd, 153 N.Y.S.

427, 90 Misc. 325; Bonnifield v. Thorp (Alaska, 1896),

71 F. 924, appeal dismissed 1898, CCA. 9th, 83 F.

1022, 27 CCA. 686; 88 A.L.R. 57-58; 5 Am. Jur. 309.

The lower court did nevertheless consider support-

ing affidavits of appellants (TR 21-27) and appellee's

counter affidavit (TR 17-19) in ruling on appellants'

motion for rehearing, and for permitting this cause

to proceed.

II. THE INTERPRETATION OR CONSTRUCTION OF SAID

AGREEMENT TO RECONVEY, OR DETERMINATION OF ITS

LEGAL EFFECT, IS NOT A QUESTION OF FACT BUT A
QUESTION OF LAW FOR THE COURT TO DETERMINE.

In respect to the third specification of error or

point relied upon by appellants, the question as to

whether the lower court erred in sustaining appellee's
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motion to strike the second affirmative defense con-

tained in appellants' amended answer, depends on

whether the interpretation or construction of the

agreement to reconvey raised in said second affirma-

tive defense is a question of fact or a question of

law. If it is a question of law, it was determined

both under appellants' motion to dismiss this cause

(TR 65), and under the first affirmative defense con-

tained in appellants' amended answer (TR 15). Both

said motion and defense sought dismissal of this ac-

tion upon the grounds that it failed to state a cause

or claim upon which relief could be granted. In both

instances the ruling was against the appellants.

1. Said agreement to reconvey is a unilateral

agreement executed only by the appellants, in con-

sideration of the warranty deed conveying said prem-

ises, delivered by appellee. (TR 6-7.) A unilateral

contract is one in which there is a promise on one

side only, the consideration on the other side be-

ing executed. (17 CJ.S. 327, sec. 8; Rifle Po-

tato Growers' Coop, Ass'n v. Smith, 240 P. 937, 938,

27 Colo. 171 ; Wagner v. Marcus, 136 A. 847, 848, 288

Pa. 579.) The consideration for the agreement in-

volved in this cause was executed by the appellee

delivering the warranty deed to said property. It

remained only for the appellants to perform their

promise to reconvey. A promise made by one party

to do something predicated on a particular condition,

becomes obligatory upon performance of that condi-

tion, which constitutes the consideration. (17 C.J.S.

449.)
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In the case of Wagner v. Marcus, supra, involving

a unilateral contract, where no fraud or mistake was

alleged, the court considered it highly significant that

the plaintiff did not sign that contract, and so was

not obligated to do the things the defendant contends

by way of defense should have been added to said

written agreement signed by him only.

The appellants argue, again without citing a single

authority to support their contentions (their brief,

pp. 5-6), that in said agreement no " power had been

granted Appellee to demand the reconveyance of the

said real property ", but that such power to reconvey

was granted them, and that if they exercised it, ap-

pellee "must" satisfy their mortgage and return the

money paid thereunder, except the rental provided in

said agreement. First, there is nothing in this agree-

ment to support their contention that the lower court

erred in striking their second affirmative defense, but

only an admission that interpretation or construction

of a written contract was concerned. Secondly, there

is no language in said agreement respecting a "power

to demand" or "a power to reconvey". It is clear

and unambiguous, and no mistake, fraud or accident

is alleged with respect to execution thereof. The con-

sideration moving from appellee had been performed

by execution and delivery of the warranty deed to

said property. He did not execute said agreement,

only the appellants did, and thereby promised that

at any time within two years from the date thereof

"they will reconvey" to appellee said property.

"Will" may be equivalent to "shall" or to the word
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"must", but certainly not "might". {Tennessee Cent.

R. Co. v. Morgan, 175 S.W. 1148, 1153, 132 Tenn. 1;

Crouch v. State, 214 P. 747, 748, 23 Okl. Cr. 325.)

The only meaning to be deduced from this language

under the circumstances under which the property

was secured (TR 17-18) by appellants is an under-

taking by them to reconvey on request of appellee.

2. The intention of the parties to, and the mean-

ing of a contract are deduced from the language and

contents of the contract, and, where the terms are

plain and unambiguous, the contract is conclusive.

(17 C.J.S. 695; Chicago, Title & Trust Co. v. Fox

Theatres Corporation (1937, C.C.A., N.Y.), 91 F.

(2d) 907, reversing D.C. 15 F. Supp. 109.) The rule

making the terms of the contract conclusive where

unambiguous is controlling in the absence of aver-

ment and proof of mistake, the question being, not

what intention may have existed in the minds of the

parties, but what intention is expressed by the lan-

guage used. (17 C.J.S. 697; Pacific Finance Corp. v.

Ellinthorpe, 289 P. 1058, 1060, 134 Or. 601 ; Moore v.

Stevens Coal Co., 173 A. 661, 662, 315 Pa. 564.)

3. The interpretation or construction of a written

agreement, or determination of the legal effect thereof,

is a question of law. (National Surety Corporation of

N.Y. v. Ellison (C.C.A., Minn., 1937), 88 F. (2d) 399;

Severin v. Robert S. Green, Inc. (1934), 170 A. 731,

733, 166 Md. 305; Verdi v. Helper State Bank (1921),

196 P. 225, 228, 57 Utah 502, 15 A.L.R. 641; Rowe v.

United Commercial Travellers' Ass'n (1919), 172
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N.W. 454, 459, 186 Iowa 454, 4 A.L.R. 1235; Bresky

v. Rosenberg (1926), 152 N.E. 347, 350, 256 Mass. 66;

17 C.J.S. 1279; 3 Contracts, Williston, rev. ed. sec.

616.)

The appellants in their second affirmative defense

of the amended answer attempt to allege the parties'

intentions. Such allegations of intention, however,

cannot overcome the rule that the meaning of a con-

tract is a question of law to be determined from its

language, including determination of intention of

parties thereto. (McCabe v. Baltimore Trust Co. (Del.,

1935), 180 A. 780; Cherokee Oil & Gas Co. v. Lucky

Leaf Oil & Gas Co. (1926), 242 P. 214, 116 Okla. 121,

45 A.L.R. 698.)

In National Surety Corporation of N.Y. v. Ellison,

supra, there was an appeal from summary judgment

on the pleadings. The complaint alleged organization

of the defendant, execution of agreement whereby

defendant corporation assumed liabilities of another

company as surety upon a bond, and the answer ad-

mitted these allegations except extent of liability as-

sumed. The court held that the issue involved only

interpretation of the contract and not a question of

fact, and that a summary judgment on the pleadings

was therefore proper, (pp. 401-403.) Other affirma-

tive allegations of the answer raised only questions

relating to construction of said agreement, and so

again presented only questions of law and not issues

of fact with regard to propriety of the judgment on
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the pleadings. The summary judgment entered by

the District Court was affirmed.

In McCdbe v. Baltimore Trust Co., 180 A. 780, the

court stated:

"The meaning of a contract and the intent of

the parties with respect thereto is usually a ques-

tion of law to be determined from its language,

and allegations of what the parties intended can-

not overcome the rule. * * *"

The District Court in the present case committed

no error in striking the second affirmative defense

contained in appellants' amended answer. Said de-

fense raised no question of fact, but only a question

of law pertaining to interpretation or construction of

said agreement to reconvey, which was determined

by the court under the appellants' motion to dismiss

(TR 65), and again under the first affirmative defense

contained in appellants' amended answer. (TR 15.)

There was no ambiguity, fraud, mistake, or accident

alleged by appellants with respect to said agreement.

Under the facts disclosed in this case (TR 17-18)

it was apparent that there was no option or privilege

reserved in appellants to reconvey the property to

the appellee whenever it so pleased them, since appel-

lee did not sign the agreement, and the consideration

from him in the form of the warranty deed to said

property had already been executed" and delivered.

It only remained for appellants to reconvey the prop-

erty whenever the appellee requested such reconvey-

ance, which he had done, together with a tender of a

satisfaction of the mortgage and of $591.00, represent-
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ing the difference between the payments under the

mortgage and the rental provided in said reconvey-

ance agreement in the event said property was re-

turned to appellee.

III. THERE WAS NO GENUINE DISPUTE AS TO ANY FACTS
ON MATERIAL ISSUES, PRECLUDING THE ENTRY OF THE
SUMMARY JUDGMENT ON THE PLEADINGS PURSUANT TO
RULE 56 OF THE FEDERAL RULES OF CIVIL PROCEDURE.

1. The appellants under their fourth point claim-

ing an error in the entry of the summary judgment

on the pleadings, refer to "a genuine dispute as to

certain facts which should have been tried by the

Court or a jury". (Their brief, p. 6.) They fail,

however, to specify what the genuine dispute was, or

what questions of fact on material issues were raised

by their pleadings. Numerous cases are cited by them

under this section, but none of these are in point, since

they are merely in support of the general principle

and related propositions that a summary judgment

would be precluded where there is a genuine dispute

as to facts pertaining to material issues. But no such

dispute is presented in appellants' argument, or the

record in this case.

Some reference is made to the fact that the sup-

porting affidavit of Clasby stated that no payments

had been made under the mortgage. (TR 31-32.)

Subsequent counter affidavits of appellants filed De-

cember 13, 1951 (TR 50-59), and additional support-

ing affidavits on behalf of appellee (TR 44-48) indi-

cated that payments had been made into two bank
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accounts of appellee without notice that they came

from appellants, or the purpose for which they were

made, and that they totaled $2,691.00. There was no

question, thereafter raised by appellee with respect

to said payments, but on the day following the filing

of said counter affidavits the appellee in open court

tendered $591.00 to the appellants, representing the

difference between the amount paid under the mort-

gage, and the amount due as rental under the agree-

ment for reconveyance, which amount so tendered

was deposited with the court. (TR 73-78.)

There was no dispute whatsoever with respect to

the amount paid, nor the making of the tender or

the manner of making such tender. All of these facts

were before the court.

2. In the amended answer (TR 14-16) the appel-

lants admitted all allegations of the complaint, except

that they denied in paragraph II thereof that they

agreed in said agreement to reconvey said property

on demand, the execution of which agreement they

admitted; denied that their failure and refusal to

reconvey said property was in disregard of said agree-

ment ; and again denied paragraph V of the complaint

concerning appellee's willingness to satisfy the mort-

gage and return the sums paid thereunder except

amounts due for rental. This did not in any way

raise any questions of fact, when the tender had been

made to satisfy the mortgage (TR 66-71), and to

repay the sum representing the difference between

the mortgage payments and the rental payments. (TR
76-77.) The denials contained in the amended answer
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merely pertained to legal conclusions contained in

the complaint. The first affirmative defense in said

amended answer (TR 15) with respect to dismissing

this action upon the ground that it fails to state a

claim upon which relief can be granted, presented an

issue of law, and not of fact. The second affirmative

defense was stricken since it likewise merely raised

a legal issue pertaining to the interpretation or con-

struction of the agreement for reconveyance, which

issue of law was determined under the first affirma-

tive defense.

Thus it is submitted that there were no questions

of fact, or dispute with respect thereto, on material

issues in this cause raised by the amended answer

of appellants.

The case of National Surety Corporation of N. F.

v. Ellison (CCA. Minn., 1937), 88 F. (2d) 399, 401-

403, appears to be directly in point. The court therein

recognized that a summary judgment on the pleadings

is precluded where an issue of fact is raised, but

pointed out that the answer in that case raised no

issue of fact, because the denials therein applied only

to legal conclusions contained in the complaint, (p.

402 of the opinion.) The case involved a summary

judgment on the pleadings from which the appeal

had been taken. The court held that the affirmative

allegations of the answer raised only questions relat-

ing to the construction of an agreement and interpre-

tation thereof and presented only questions of law

and not issues of fact. Therefore, it was proper for

the lower court to enter summary judgment on the

pleadings, and affirmed said judgment.
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CONCLUSION.

The appellee submits that on the record presented

in this case there was no error committed by the Dis-

trict Court in striking the affirmative defense con-

tained in appellants' original answer, because it only

questioned the authority of appellee's attorney to pro-

ceed with the case. This question under the Alaska

statute could only be raised by a motion, and such

authority was in fact established. The court likewise

did not err in overruling appellants' motion for re-

hearing on appellee's motion to strike said affirma-

tive defense contained in the original answer for the

same reason. Nor did the court err in striking the

second affirmative defense in appellants' amended an-

swer, because said defense, predicated upon interpre-

tation or construction of the agreement to reconvey,

or determination of its legal effect without any alle-

gations as to mistake, fraud, or accident, was a ques-

tion of law for the court to determine, which it did

either under appellants' motion to dismiss or under

appellants' first affirmative defense contained in said

amended answer. Finally, there was no genuine dis-

pute as to any facts on material issues, which would

preclude entry of a summary judgment.

Dated, Fairbanks, Alaska,

July 29, 1952.

Respectfully submitted,

Collins & Clasby,

Chas. J. Clasby,

Walter Sczudlo,

Attorneys for Appellee.




